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lation of principal and agent did not exist, and consequently 
there could be no recovery of commissions. 

I again file the opinion heretofore rendered as expressing lliy 
view of the facts and the law. 

The decree of the circuit court must be reversed and the bill 
dismissed, with costs. 

Reversed. 
BUCHANAN. HARRISON, and WHITTLE, JJ., concur in result 

only. 

SOUTHERN RY. Co. v. WILEY. 

March 9, 1911. 

[70 S. E. 510.] 

1. Railroads (? 356*)-Injuries to Trespassers-Use of Right of 
Way.-Where railroad tracks have long been used as a pathway 
with the knowledge and acquiescence of the company, it was bound 
to keep a reasonable lookout for persons upon the track. 

[Ed. Note.-For other cases, see Railroads, Cent. Dig. ?? 1228- 

1234; Dec. Dig. ? 356.*] 
2. Railroads (? 398*)-Injuries-Sufficiency of Evidence-Knowl- 

edge of Danger.-In an action against a railroad company for inju- 
ries to a child on the track, evidence held to sustain a finding that 
the engineer saw the child in time to have avoided the accident. 

[Ed. Note.-For other cases, see Railroads, Cent. Dig. ?? 1356- 
1363; Dec. Dig. ? 398.*] 

Appeal from Circuit Court, Halifax County. 
Action by Ralph Wiley, by his next friend, Horace Wiley, 

against the Southern Railvay Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

The plaintiff moved the court to give the following instructions, 
marked "1," "2," and "3," respectively, which were given as re- 
quested: 

"(1) The court instructs the jury that if they believe from the 
evidence that on January 9, 1909, Ralph Wiley, the plaintiff, was 
about 2'2 years of age, then he is presumed to have been incapa- 
ble of contributory negligence. And the court further instructs 
the jury that, though they believe from the evidence that the 
father and mother of Ralph \Viley (or either of them) were 
guilty of negligence in not keepihg said Ralph Wiley from going 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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on the defendant's tracks, such negligence of the father or mother, 
or of both of them, cannot be imputed to said Ralph Wiley. 

"(2) The court instructs the jury that if from the evidence in 
the case they believe that with the knowledge of the defendant 
its track at the point of the alleged accident has been for a num- 
ber of years prior to and up to the time of said accident con- 
stantly used by such a number of the inhabitants of the village 
of Scottsburg and other people as a walkway and passway, and 
that the (lefendant might reasonably have expected that some of 
such inhabitants or people might be then and there upon its 
track at the said point, then the defendant owed the duty of tak- 
ilg reasonable care to discover and not to injure any such person 
whom it might reasonably expect to be on its track at that point; 
and, if the jury believe from the evidence in the case that the 
servant of the defendant in charge of its engine at the time of 
the injury complained of could by the exercise of reasonable 
care under the circumstances surrounding him at the time have 
discovered the danger of the infant plaintiff in time to have 
avoided injuring him, but that he failed to exercise such reason- 
able care under the circumstances surrounding him at the time, 
and as. the result of such failure ran the engine against and upon 
the infant plaintiff, and thereby inflicting the injuries complained 
of, the defendant is liable, and the jury should find for the plain- 
tiff." 

"(3) The court instructs the jury that, should they believe 
from the evidence that the defendant's track at the point of the 
accident had not been used by a large number of people as a 
walkway and passway with the knowledge of the defendant, still 
if they do believe from the evidence that the engineer of the de- 
fendant company in charge of its engine at the time of the in- 
jury complained of discovered the infant plaintiff in this case on 
the track in front of the said engine in time to have stopped the 
engine and avoided the said injury, but that, after such discovery, 
negligently and carelessly failed to take any precaution to stop 
said engine, but ran the same against and over him, then the de- 
fendant is liable, and the jury must find for the plaintiff." 

The defendant moved the court to give the following instruc- 
tions, marked, respectively, "A," "B," "C," "D," and "F": 

"(A) The court instructs the jury.that the burden of proving 
negligence is upon the plaintiff, and that negligence must be 
proved by affirmative evidence, which must show more than a 
probability of a negligent act, that a verdict cannot be founded 
upon mere conjecture, and that there must be affirmative and 
preponderating proof that the injury to Ralph Wiley would not 
have occurred except for the negligence of the Southern Railway 
Company or its servants. 

"(B) The court instructs the jury that, in order for the plain- 
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tiff to recover, he must show that the injury to Ralph Wiley was 
the result of some act of negligence on the part of the defend- 
ant company or its servants. The mere fact of an injury is not 
enough to warrant a recovery in this action without proof of 
the negligence on the part of the company, its agents, or servants, 
and the burden to establish such negligence is upon the plaintiff. 

"(C) The court instructs the jury that, if they believe from 
the evidence that the points on the tracks of the Southern Rail- 
way Company at which Ralph Wiley was injured was not a 
street or highway crossing, then said company owed the said 
Ralph Whey no duty to keep a lookout to avoid injuring him, 
but only owed him the duty of of using due care to avoid injuring 
him after it or its servants discovered his danger, and, if the 
jury believed from the evidence that the agents and servants of 
the Southern Railway Company in charge of the train which 
caused his injury did not see said Ralph Wiley in time to have 
avoided the injury to him, they must find for the defendant in 
this action. 

"(D) The court instructs the jury that if they believe from the 
evidence that the point at which the said Ralph Wiley was struck 
and injured by a train of the Southern Railway Company on its 
tracks and on its property that said Ralph Wiley had no business 
with the said railway at said place at that time, and that said point 
was not a street or highway crossing, and that he was not there 
with the consent or permission of said company, then the said 
company owed to said Ralph VWiley no duty to keep a lookout to 
avoid injuring him. but it only owed him the duty of using due 
care to avoid injuring him after it discovered his danger, and, if 
the jury believes from the evidence that the agents and servants 
of the Southern Railway Company in charge of the train which 
caused his injury did not see said Ralph Wiley in time to have 
avoided injuring him, then they must find for the defendant in 
this action." 

"(F) The court instructs the jury that if they believe from 
the evidence that at the time Ralph Wiley was injured the fire- 
man on the train which injured him was making up his fire and 
in the discharge of his usual duty, that the engineer in charge of 
the engine attached to said train was in proper position and look- 
ing ahead, and in discharge of his duty, that the time at which 
said Ralph Wiley was injured was at a time when the railway 
company, its servants and agents, had no reason to expect that 
said Ralph Wiley would be on its tracks, that owing to the dark- 
ness at that time and the position in which said Ralph Wiley was 
in, the engineer on said train did not see him, then the jury must 
find for the defendant in this action." 

But the plaintiff, by counsel, objected in the instructions, 
marked "C" and "D," and the court sustaining the objection of 
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the plaintiff, by counsel, to the instructions, marked "C" and "D" 
overruled the motion of the defendant, by counsel, to give said 
instructions and refused to give the same, but gave instructions, 
marked "A," "B," and "F." 

After the court had expressed its intention to give to the jury 
instruction, marked "2'. prayed for by the plaintiff, the defend- 
ant, by counsel, moved the court to give to the jury instruction, 
marked "E." in lieu and in place of said instruction, marked "2," 
and to reject instruction, marked "2," as offered by the plaintiff, 
which said instruction, marked "E," is in the words following, 
to wit: 

"The court instructs the jury that if they believe from the evi- 
(lence that the point at which Ralph Wiley was injured was not in 
a public highway or street crossing that the defendant railway 
company only owed him the duty of using reasonable care to dis- 
cover the said Ralph Wiley and not to injure him at that point; 
and, if the jury believe from the evidence that the servants of 
the defendant company in charge of its engine and cars could not 
in the exercise of reasonable care under the circumstances and 
conditions surrounding him at the time have known of the danger 
to the sai(l Ralph Wiley in time to have avoided the accident, they 
must find for the defendant in this action." 

But the plaintiff objected to the motion of the defendant, and 
insiste(l that its instruction marked "2" should be given; and the 
court overruling the said motion of the defendant, by counsel, 
gave instruction marked "2" as prayed for by the plaintiff to the 
juiry, an(l also gave instruction marked "E" as offered by the 
defendant to the jury. 

The instructions A, B, E, and F were asked for by the defend- 
ant, and instructions 1, 2. and 3 were asked for bv the plaintiff. 
These are the instructions that were granted as follows: Instruc- 
tions C and D, asked for by the defendant, were refused. 

"(A) The court instructs the jury that the burden of proving 
negligence is upon the plaintiff, and that negligence must be 
proved by affirmative evidence, which must show more than 
probability of a negligent act, that a verdict cannot be found upon 
mere conjecture. and that there must be affirmative and prepon- 
derating proof that the injury to Ralph Wiley would not have 
occurred except for the negligence of the Southern Railway 
Company or its servants. 

"(B) The court instructs the jury that, in order for the plain- 
tiff to recover, he must show that the injury to Ralph W\iley was 
the result of some act of negligence on the part of the defendant 
company or its servants. The mere fact of an injury is not 
enough to warrant a recovery in this action without proof of 
negligence on the part of the company, its agents, or servants, 
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and the burden to establish such negligence is upon the plaintiff." 
Reynolds z. Richmond & Mecklenburg Ry. Co., 92 Va. page 402, 
23 S. E. page 770. 

"(E) The court instructs the jury that.if they believe from the 
evidence that the point at which Ralph Wiley was injured was 
not in a public highway or street crossing that the defendant rail- 
way company only owed him the duty of using reasonable care 
to discover the said Ralph Wiley and not to discover him at that 
point; and, if the jury believe from the evidence that the servants 
of the defendant company in charge of its engine and cars could 
not in the exercise of reasonable care under the circumstances 
and conditions surrounding them at the time have known of the 
danger to the said Ralph Wiley in time to have avoided the ac- 
cident, they must find for the defendant in this action. 

"(F) The court instructs the jury that if they believe from the 
evidence that at the time Ralph Wiley was injured the fireman 
on the train which injured him was making up his fire and in the 
discharge of his usual duty, that the engineer in charge of the 
engine attached to said train was in proper position and looking 
ahead, and in discharge of his duty, that the time at which said 
Ralph Wiley was injured was at a time when the railway com- 
pany, its servants and agents, had no reason to expect that said 
Ralph Wiley would be on its tracks, that owing to the darkness 
at that time and the position in which said Ralph Wiley was in the 
engineer on said train did not see him, then the jury must find 
for the defendant in this action." 

"(1) The court instructs the jury that if they believe from the 
evidence that on January 9, 1909, Ralph Wiley, the plaintiff, was 
about 2'2 years of age, then he is presumed to have been inca- 
pable of contributory negligence; and the court further instructs 
the jury that, though they believe from the evidence that the 
father and mother of Ralph Wiley (or either of them) were 
guilty of negligence in not keeping said Ralph Wiley from going 
on the defendant's tracks, such negligence of the father or mother 
or both of them cannot be imputed to said Ralph Wiley. 

"(2) The court instructs the jury that if from the evidence in 
the case they believe that, with the knowledge of the defendant, 
its track at the point of the alleged accident had been for a num- 
ber of years prior to and up to the time of said accident con- 
stantly used by such a number of the inhabitants of the village 
of Scottsburg and other people as a walkway and passway, and 
that the defendant might reasonably have expected that some of 
such inhabitants or people might be then and there upon its track 
at the said point, then the defendant.owed the duty of taking 
reasonable care to discover and not to injure any such person 
whom it might reasonably expect to be on its track at that point; 
and, if the jury believe from the evidence in the case that the 
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servant of the defendant in charge of its engine at the time of 
the injury complained of could by the exercise of reasonable 
care under the circumstances surrounding him at the time have 
discovered the danger of the infant plaintiff in time to have 
avoided injuring him, but that he failed to exercise such reason- 
able care under the circumstances surrounding him at the time, 
and as the result of such failure ran the engine against and upon 
the infant plaintiff, and thereby inflicted the injuries complained 
of, the defendant is liable and the jury should find for the plain- 
tiff. 

"(3) The court instructs the jury that should they believe from 
the evidence that the defendant's track at the point of the ac- 
cident had not been used by a large number of people as a walk- 
way and passway, with the knowledge of the defendant, still if 
they do believe from the evidence that the engineer of the de- 
fendant company in charge of its engine at the time of the injury 
complained of discovered the infant plaintiff in this case on the 
tiack in front of the said engine in time to have stopped the 
engine and avoided the said injury, but that, after such discov- 
ery, negligently and carelessly failed to take any precaution to 
stop said engine, but ran the same against and over him, then the 
defendant is liable, and the jury must find for the plaintiff." 

These two following instructions were refused by the court, 
tc wit: 

"(C) The court instructs the jury that, if they believe from 
the evidence that the point on the tracks of the Southern Railway 
Company at which Ralph Wiley was injured was not a street or 
highway crossing, then said company owed the said Ralph no 
duty to keep a lookout to avoid injuring him, but only owed him 
the duty of using due care to avoid injuring him after it or its 
servants discovered his danger, and, if the jury believe from the 
evidence that the agents and servants of the Southern Railway 
Company in charge of the train which caused his injury did not 
see said Ralph Wiley in time to have avoided the injury to him, 
they must find for the defendant in this action. 

"(D) The court instructs the jury that if they believe from 
the evidence that the point at which Ralph WNiley was struck and 
injured by a train of the Southern Railway Company was on its 
tracks and on its property, that said Ralph Wiley had no business 
with said railway at said place at that time, and that said point 
was not a street or highway crossing, and that he was not there 
with the consent or permission of said company, then the said 
company owed to said Ralph \Wiley no duty to keep a lookout 
to avoid injuring him, but it only owed him the duty to use due 
care to avoid injuring him after it discovered his danger. and, if 
the jury believe from the evidence that the agents and servants 
of the Southern Railway Company in charge of the train which 

___ 
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caused his injury did not see said Ralph Wiley in time to have 
avoided injuring him, then they must find for the defendant in 
this action." 

Win. Leigh, for appellant. 
Lee & Kemp, Jas. S. Easley, and M. B. Booker, for appellee. 

KEITH, P. This is an action brought to recover damages for 
an injury by the Southern Railway Company to Ralph Wiley, 
an iniant about 2'2 years old. 

The facts are as follows: Train No. 14 on the Richmond & 
Danville Division of the Southern Railway, moving north from 
Danville to Richmond, reached Scottsburg, a station on the road, 
at 5:56 o'clock p. m. on the evening of January 9, 1909, on sched- 
ule time. The sun set on that day at 9 minutes after 5 o'clock, 
and there is some evidence tending to show that the evening was 
cloudy, misty, and dark. The train stopped at Scottsburg for 
about a minute or minute and a half to discharge and take on 
passengers. It then proceeded on its way, and shortly after it 
had passed Ralph Wiley was found on or near the track 320 feet 
north of the station and 240 feet north of the point where the en- 
gine had stopped, with his left arm crushed just at the elbow. 
No one was with him except his little sister, about four years of 
age, who was found a little way off on the east side of the rail- 
way among some railroad cross-ties. These children lived in a 
cabin near the right of way of the railroad on the west side, 
nearly opposite the point where the injured occurred. 

Vaughan, a witness for the plaintiff, testified that on the even- 
ing of the accident he was a passenger on the train, and got off 
at Scottsburg on the right-hand side next to the passenger station; 
that he walked to the corner of the station, and was standing 
in a path at the end of the station building about six feet from 
tl-e train, when he saw Ralph Wiley just on the outside of the 
right-hand rail of the main line; that the child was down with 
his hand on the rail, and appeared to be trying to get over it; 
that he was down on his hands and knees, and he saw another 
child standing eight or ten feet from him to the right; that the 
engine was then standing still; that he made no outcry, and did 
not call the attention of the engineer to the position of the child, 
but stood and watched to see if the engineer would stop his train; 
and that he looked until the train was nearly upon him, and then 
turned and weint home. 

The engineer swore that he did not see the child; that he was 
looking ahead all the time after he left the station at Scottsburg; 
and that he saw neither of the children. It is shown that Scotts- 
burg is a village of from 250 to 300 inhabitants, and that they 
and the residents of the country in the neighborhood use the 

-3 

1911.] 209 



210 17 VIRGINIA LAW REGISTER. [July, 

railway tracks as a walkway, but that the tracks are very little 
used after dark. 

When the evidence was concluded, the plaintiff and defendant 
asked for a number of instructions. The court granted the in- 
structions asked for by the plaintiff, numbered 1, 2, and 3, and 
to this action of the court the defendant excepted. The defend- 
ant asked for six instructions, marked "A," "B," "C," "D," "E," 
and "F"; but the court refused to grant "C" and "D," and the 
defendant again excepted. 

There was a verdict and judgment in favor of the plaintiff for 
$3,000, and the case is before. us upon a writ of error. 

We think instructions Nos. 1 and 2 propound familiar prin- 
ciples of lav, and do not require discussion. 

Instruction C, asked for by plaintiff in error, leaves wholly 
cut of view the fact that the tracks of the Southern Railway Com- 
pany at the point of the accident had long been used as a passway 
by the inhabitants of the village and country arounl, with the 
knowledge and acquiescence of the railway company. That these 
facts imposed upon the company the duty of keeping a reasonable 
lookout for persons upon the track has been so frequently (le- 
cided that it may be deemed the established law of this state. The 
same objection applies to instruction D, and both were properly 
refused by the circuit court. 

The only point of difficulty arises upon instruction No. 3, given 
at the instance of the defendant in error. It proceeds upon the 
theory that the track at the point of the accident had not been 
used by the people of that vicinity as a walk and passway with 
the knowledge of the defendant, and then instructs the jury that 
if they believe from the evidence th!at the engineer of the defend- 
ant company in charge of its engine at the time of the injury com- 
plained of discovered the infant plaintiff on the track in front 
of the engine in time to have stopped the engine and avoided the 
injury, but that, after such discovery, he negligently and care- 
lessly failed to take any precaution to stop the engine but ran the 
same over him, theh the defendant is liable, and the jury must 
find for the plaintiff. 

It is admitted that as a proposition of law this instruction is 
correct; but the contention of the plaintiff in error is that there 
is no evidence to support it. 

The testimony of Vaughan is that he plainly saw the child, 
although he was nearly 100 feet further from the child than the 
engineer; that the engineer was looking in the direction of the 
child, a fact which the engineer himself admits in his testimony, 
and it is further shown that at the moment the engineer was not 
engaged in the performance of any other duty; that the train at 
the time it struck the child was moving so slowly that it could 
have been stopped within the space of 10 feet; and the sole ques- 

_L 
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tion is whether upon these facts a jury had the right to infer, 
not that the engineer should have seen the child, but that he did 
in point of fact see it in time to have avoided the accident- 

There is no suggestion that the eyesight of the engineer was 
not as good as that of the average man. The presumption, indeed, 
is that it was better than the average, for engineers are inspected 
and tested with respect to their vision. He was under no disad- 
vantage of position; on the contrary, the advantage of position 
was with him, as he was the nearer of the two to the child. 

In the case of N. & W. Ry. Co. v. Crowe's Adm'x, 110 Va. 798, 
67 S. E. 518, an analogous state of facts appears. In that case a 
witness testified that neither he nor the deceased saw or heard the 
approach of a train, although neither sight nor sound were ob- 
structed, and this court said that to believe his statement "would 
under the circumstances narrated be to accept as true that which 
in the nature of things could not be true." A number of cases 
are there reviewed, and the law as stated in Moore on Facts, at 
section 160, is approved, which says: "Courts are not so deaf to 
the voice of nature or so blind to the laws of physics that every 
utterance of a witness in derogation of these laws will be treated 
as testimony of probative value because of its utterance. A court 
will treat that as unsaid by a witness which in the very nature of 
things could not be as said." 

In the case of Artz v. Railroad Co., 34 Iowa, 154, cited with 
approval in N. & W. Ry. Co. v. Crowe's Adm'x, supra, the court, 
after a full discussion of this subject, concludes that, "an ob- 
ject and power of sight being conceded, the one may not negative 
the other." 

We therefore conclude that the jury, which heard and saw 
the witnesses and is the judge of the credit to be accorded to the 
testimony, may with propriety have found, upon a review of all 
of the evidence before it, that the engineer in fact discovered 
the position of the child in time to have avoided the injury in- 
flicted upon him. 

We are therefore of opinion that the judgment should be af- 
firmed. 

Affirmed.* 
Note. 

The editorial comment upon this case was directed to a criticism 
of an expression of the court that there was a presumption that 
the eyesight of a railroad engineer is better than the average, be- 
cause such engineers are inspected and tested with respect to their 
vision. It would seem that the headnotes which are reproduced as 
they later appear in the Southeastern Reporter, are not full enough. 
The court approves instructions Nos. one and two, as propounding 
familiar principles of law. These are: 1st. That a child of two 
and a half years of age is presumed to have been incapable of con- 

*See editorial in 17 Va. Law Reg., p. 82. 
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tributory negligence, and that the negligence of the father or mother, 
or pf both of them, can not be imputed to it. 

2nd. That if the defendant railroad company may reasonably have 
expected that persons habitually using its track where the accident 
occurred might be upon such track, then it owed the duty of taking 
reasonable care to discover and not to injure any such person (this 
is substantially covered by the first headnote); and if the jury be- 
lieved from the evidence in the case that the engineer could, by 
the exercising of reasonable care under the circumstances, have 
discovered the danger of the infant plaintiff in time to have avoided 
injuring him, but failed to exercise such care, by reason of which 
the infant plaintiff was injured, the defendant company is liable. 

The court also passes upon an instruction based upon the fact 
that the track at the point of the accident was not used as a walk 
and passway with defendant's knowledge. This instruction said that 
if the engineer of the defendant in charge of its engine at the time 
of the injury discovered the infant plaintiff on the track in front 
of the engine in time to have stopped the engine and avoided the 
injury, but that after such discovery, he negligently and carelessly 
failed to take any precaution to stop the engine but ran the same 
over him, then the defendant is liable, and the court approved this 
instruction as a proposition of law, and also holds that there was evi- 
dence to support it. 

We also think that this case is authority for the proposition that 
where a witness testifies to a fact, although there is no opposing 
testimony, yet, where such testimony can not in the nature of things 
be true, the jury are entitled to discredit it, and to give their ver- 
dict for the opposite side. See also, annotation to case of Chesa- 
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J. F. M. 

ATLAS PORTLAND CEMENT Co. et al. v. MAIN LINE REALTY COR- 
PORATION et al. 
March 9, 1911. 

[70 S. E. 536.] 
1. Mechanics' Liens (? 192*)-Estate or Interest Affected-Lien 

on Reversion of Landlord for Improvement by Tenant--A corpora- 
tion owning land leased it to another corporation which agreed to 
erect a building thereon at its own expense, and, on failure of the 
lessee to keep the covenants of the lease, the lot and improvements 
to revert to the lessor, and the lessee took possession and contracted 
for the erection of the building, but failed to complete it, and the 
lot, with the uncompleted building, on which mechanics' liens had 
been perfected, reverted to the lessor. Code 1904, ? 2475, gives a 
mechanic's lien on a building and so much of the land therewith 
as shall be necessary to the convenient use of the premises; and 
section 2483 provides that, where any person causing a building to 
be erected owns less than a fee-simple estate in the land, then only 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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